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This article traces the history of the international criminal prose-
cutor and determines that prosecutorial discretion before the ICC, 
vis-à-vis ad hoc criminal tribunals, is more clearly articulated by 
governing instruments, more transparently and proactively in-
terpreted by the Office of the Prosecutor through ex ante guide-
lines and policy statements, more consistent and cohesive in con-
nection with the mandate of the court as a whole and the Office of 
the Prosecutor in particular, and subject to more oversight by 
other organs of the court. As a result, prosecutorial discretion be-
fore the ICC is more restricted than in other criminal tribunals, 
even though the court’s jurisdictional and enforcement powers 
are heavily reliant on consent by other actors. Taking these 
grounds into consideration, it is argued that, despite numerous 
reasons to mold prosecutorial decisions in light of peace interests, 
political maneuvering, and the desire to obtain cooperation by 
states in the enforcement of arrest warrants, the Office of the 
Prosecutor would be better served by pursuing its mandate to 
remain independent and impartial. Doing so forces political ac-
tors to be more accountable for the decisions that they make in 
regards to peace issues and the duty to investigate and prosecute 
atrocities at the domestic level. 

 

I. INTRODUCTION 

n February 2010, Luis Moreno-Ocampo, chief prosecutor of the Inter-
national Criminal Court (ICC), made public his office’s Prosecutorial 
Strategy for 2009–2012.1 This approach is consistent with a pattern of 

                                                        
* Lenore Horton is a former corporate litigator and white-collar criminal defense attor-

ney with substantial pro bono experience on matters involving human rights issues, interna-
tional humanitarian law, anti-discrimination law, and criminal sentencing reform. A member 
of the New York bar since 2005, she holds a J.D. from Howard University School of Law, and 
an LL.M. in International Law & Justice magna cum laude from Fordham Law School. She 
most recently taught a seminar on the Law of Peace & State-building as one of three Inaugu-
ral Fellows in Fordham Law School’s LL.M. Teaching Fellowship Program. She thanks Justice 
Richard Goldstone for his guidance during the initial drafting of this article in Fall 2009. The 
opinions in the article are her own, and conclusions in this article are based upon events 
through October 2010. 

1 ICC, Office of the Prosecutor, Prosecutorial Strategy: 2009–2012 (1 Feb. 2010). 
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