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Kenya plunged into a dark period of post-election violence follow-
ing the highly contested presidential elections of December 27,
2007. The violence that occurred, though unprecedented, was not
entirely unforeseen. Since achieving independence, elections have
not served as a watchdog in the democratic process.?* Instead
Kenya became a “bureaucratic-executive” state with an all-
powerful presidency.? Ethnic identity in Kenya had become sali-
ent because it embodied other societal divisions, such as regional
inequalities, control over land, and access to political opportuni-
ty.3 This article explores how the post-election unrest, over which
the International Criminal Court claimed jurisdiction in 2010,
was grounded on the deep fissures in Kenyan society. The analy-
sis will be done against Kenya’s historical background and show
how tribalism had become deep seated in the Kenyan political
sphere, 4 arising out of competition for land and resources. Com-
ing from this analysis, the article addresses the problem of
whether the International Criminal Court’s decision to claim ju-
risdiction for the Kenyan post-election violence was viable.

I. HISTORICAL BACKGROUND

The factors that led to the post-election violence in Kenya had been
festering since the end of colonial rule by Britain. Following the Mau Mau
revolt of 1952-1960 (comprised predominantly of Kikuyus),5 Kenya
achieved internal self-governance (Madaraka)® on June 1, 1963, and
gained independence on December 12, 1963. On December 12, 1964, it be-
came a republic. Mzee Jomo Kenyatta (a Kikuyu) was named Kenya’s first
president. This was in part because the British were anxious to prevent
another Mau Mau revolt.” Jaramogi Oginga Odinga (a Luo3) became the
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