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I. INTRODUCTION 

The fundamental foundation for the African Union (AU) institutional 
structure is laid down in Article 4 of the Constitutive Act of the African Union 
(AU Act), which inter alia includes sovereign equality and interdependence 
among member states; prohibition of the use of force or threat to use force; 
non-interference by any state in the internal affairs of another; peaceful co-
existence of states and their right to live in peace and security; respect for de-
mocratic principles, human rights, the rule of law, and good governance as 
well as respect for the sanctity of human life, and condemnation and rejection 
of impunity. A member state failing to observe those standards could be sub-
ject to political and economic sanctions under Article 23(2) of the AU Act. On 
the one hand, Article 3(b) of the Act pledges to defend the sovereignty, terri-
torial integrity, and independence of its member states. On the other hand, 
however, Article 4(h) of the AU Act gives member states the prerogative to in-
tervene in a member state on prescribed grounds. In this context, Articles 4(h) 
and 23(2) of the Act are the cornerstones for the vision of saving civilians from 
the scourges of armed conflicts in Africa. The pertinent part of Article 4 pro-
vides for: 

(h) [T]he right of the [AU] to intervene in a Member state 
pursuant to a decision of the Assembly in respect of grave 
circumstances, namely: war crimes, genocide and crimes 
against humanity. 

The 2003 Protocol on Amendments to the AU Act amends and further 
extends the scope of Article 4(h) by adding at the end of the sub-paragraph 
the words “as well as a serious threat to legitimate order to restore peace and 
stability to the Member state of the [AU] upon the recommendation of the 
Peace and Security Council.” Meanwhile, Article 23(2) provides that “any 
Member state that fails to comply with the decisions and policies of the [AU] 
may be subjected to other sanctions, such as the denial of transport and com-
munications links with other member states, and other measures of a political 
and economic nature to be determined by the Assembly.” Thus, the scope of 
intervention under Article 4 of the AU Act is multi-tiered. The first tier con-
cerns the intervention in the event of grave circumstances (intervention to 
protect population from serious international crimes). The second tier, albeit 
not as yet operative, relates to the amendment to Article 4(h) regarding inter-
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vention to restore peace and stability (intervention to restore order).1 The 
third tier is intervention upon request by a member state (intervention upon 
invitation). For purposes of this inquiry, it is the first and second tiers that 
present formidable legal problems, as they do not require consent of the tar-
get state. Article 4 does not spell out the means of intervention, although Ar-
ticle 23(2) of the AU Act gives a possibility of political and economic sanctions 
and denial of transport and communication. The establishment of the African 
Standby Force (ASF) also suggests that military action should not be ruled out 
in such interventions. As a matter of logic, war crimes, genocide, and crimes 
against humanity can hardly be stopped without the use of military force. 

Intervention under the AU is “essentially solidarist,” whereby sovereignty 
is qualified by obligations that should be respected by member states.2 Mass 
atrocity crimes against citizens by a member state, as well as a lack of peace 
and stability in a member state, will make intervention by the AU justified. In-
tervention in such cases implies the option to use force by the AU if it is nec-
essary to stop mass atrocity crimes and provide space for resolving the con-
flicts. Thus, apart from the obvious financial and institutional problems, there 
are legal challenges facing the right to intervene by the AU. The main prob-
lem concerns how to reconcile Article 4(h) of the AU Act with the provisions 
of the UN Charter, where the use of force is contemplated differently.  

To be sure, Article 2(4) of the UN Charter prohibits the threat or use of 
force by any state “against the territorial integrity or political independence of 
any state, or in any other manner inconsistent with the Purposes” of the UN. 
Similarly, Article 2(7) of the UN Charter stipulates the principle of “non-
interference” in “matters essentially within the domestic jurisdiction of any 
state.” As a result, Article 53 proscribes “enforcement action” without authori-
zation of the Security Council. Although it can be argued that Article 4(h) of 
the AU Act constitutes enforcement action by consent, such argument is 
weakened by Article 103 of the UN Charter, which provides juridical su-
premacy of obligations under the UN Charter over obligations under interna-
tional treaties in case of conflict of obligations.  

These concerns are borne from the fact that the prohibition of threat or 
use of force is a peremptory norm of international law (jus cogens). In addition, 
Article 53 of the Vienna Convention on the Law of Treaties (VCLT) stipu-
lates that a treaty is void if, at the time of its conclusion, it conflicts with a 
peremptory norm of general international law.3 Thus, the right of interven-

                                            
1 See Protocol on Amendments to the Constitutive Act of the African Union. 

Adopted by the 1st Extraordinary Session of the Assembly of the Union in Addis 
Ababa, Ethiopia on 3 February 2003 and by the 2nd Ordinary Session of the Assembly 
of the Union in Maputo, Mozambique on 11 July 2003. This protocol shall enter into 
force thirty (30) days after the deposit of the instruments of ratification by a two-thirds 
majority of the member states (i.e., 36 ratifications). There are 21 ratifications as of 17 
December 2008. Thus, the Protocol on Amendment is not yet in force. 

2 See Girmachew Alemu, Untitled Article, available at: 
http://www.ossrea.net/publications/newsletter/oct05/article8.htm. 

3 A peremptory norm of general international law is a norm accepted and recog-
nized by the international community of states as a whole as a norm from which no 
derogation is permitted and which can be modified only by a subsequent norm of gen-
eral international law having the same character. Vienna Convention on the Law of 
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tion under Article 4(h) of the AU Act raises concerns about infringing the 
prohibition of force under the UN Charter. Save in self-defense, any en-
forcement action requires the authorization of the Security Council under the 
UN Charter. Hence, there is need to explore whether there is a right to hu-
manitarian intervention in international law, because if there is, then the AU 
is entitled to act without the Security Council’s prior authorization.4  

Since the controversial issue of humanitarian intervention is hotly con-
tested in international legal debate, it must therefore be resolved within the 
primary norms of international law, whether treaty law (UN Charter) or gen-
eral customary law.5 The central questions are whether the AU right to inter-
vene is a codification of customary international law, and, if not, whether it 
evinces evidence of an emerging norm of the right of humanitarian interven-
tion in international law. In this scenario, a preliminary question is whether 
under pre-UN Charter law humanitarian intervention was legal. The starting 
point is that until the adoption of the League of Nations Covenant in 1919, 
no general multilateral treaties regulated the lawfulness of resort to force by 
states. These are the issues that this paper seeks to address. 

II. IS ARTICLE 4(H) OF THE A.U. ACT A CODIFICATION OF CUS-
TOMARY INTERNATIONAL LAW ON HUMANITARIAN INTERVEN-
TION? 

The UN Charter is the starting point for an evaluation of the legality of a 
particular use of force, yet, the Charter co-exists with elements of treaty and 
customary law that are independent of it, and some are even older than the 
Charter itself. For example, the Charter does not create but rather implicitly 
recognizes “the inherent right of individual or collective self-defense” in Arti-
cle 51. In light of the lacuna in the Charter system concerning the use of 
force, we must rely upon other sources of the law to resolve this issue.6 Some 
commentators contend that the doctrine of humanitarian intervention was 
clearly established in state practice prior to 1945 and that it is its parameters, 
not its existence, that are open to debate.7 Those who reject this claim point at 
the inconsistency of state practice, particularly that in the first half of the 20th 

                                                                                                    

Treaties 1969, Vienna, 23 May 1969, entered into force 27 January 1980, 1155 
U.N.T.S 331 [hereinafter “VCLT”], Art. 53. 

4 See Charter of the United Nations, 26 June 1945, 59 Stat. 1031, T.S. 993, 3 
Bevans 1153, entered into force 24 Oct. 1945 [hereinafter “UN Charter”], arts. 2(4), 
51, 39 and 42; see also Martin Kunschak, The African Union and the Right to Interven-
tion: Is There a Need for UN Security Council Authorization? 31 S. Afr. Yrbk. Int’l Law 
195, 202 (2006); see also UN General Assembly’s Declaration 2625 on Principles of 
International Law Concerning Friendly Relations among States in Accordance with 
the Charter of the United Nations, GA Res. 2625 (XXV), 24 Oct. 1970 [The Friendly 
Relations Declaration]; see also UN GA Declaration 2131, 21 Dec. 1965; see Article 
1(3) of the Declaration on the Threat or Use of Force. 

5 Jens E. Rytter, Humanitarian Intervention without the Security Council: From San 
Francisco to Kosovo—and Beyond, 70 Nordic J. Int’l L. 121, 149 (2001). 

6 See The Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. 
US), ICJ Reports 92-97 (1986). 

7 Terry D. Gill, Humanitarian Intervention: Legality, Justice and Legitimacy, 24(65) 
Utrecht J. Int’l & Eur. L.  8, 15 (2007), 
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Century instances of states’ purported humanitarian intervention diminished.8 
Other lawyers go as far as to read a humanitarian exception to the ban on 
force into the text of the UN Charter, arguing that if the Security Council 
functioned as originally intended, it would have enforced a basic minimum of 
human rights and taken action against states that committed genocide, mass 
murder, or ethnic cleansing. Critics of the existence of any right to humani-
tarian intervention contend that if the drafters of the Charter had really in-
tended to include humanitarian intervention as a legitimate exception to the 
main principle of non-use of force, they would have said so.9  

The thrust of this contention is that any possibly extant customary right 
to humanitarian intervention was, without question, extinguished by the “un-
ambiguous wording” of Article 2(4) of the Charter, which is clear in its 
travaux préparatoires.10 Considering that the Security Council failed to do this, 
it is therefore argued that part of the justification for the ban on force was 
eroded, creating a right for states to take unilateral humanitarian action when 
necessary. The argument goes that “humanitarian intervention” is not forbid-
den because it violates neither a state’s “territorial integrity” nor its “political 
independence,” the two conditions set out in Article 2(4) of the UN Charter.11  

In the absence of a credible self-defense argument, the UN Security 
Council is the only source of non-consensual military intervention. While the 
1999 Legality of Use of Force case following the NATO bombings could have 
provided the ICJ with the opportunity to elucidate further the scope of Arti-
cles 2(4) and 53 of the Charter in relation to humanitarian intervention, the 
Court declined to indicate provisional measures in each of the ten cases on ju-
risdictional grounds.12 The ICJ, in the words of Lepard, “whose opinions are 
at least entitled to persuasive weight in any evaluation of the evolution of the 
new shared understandings of parties to the Charter, has not squarely ruled on 
the scope of Article 2(4), but has at least implied that it precludes unauthor-

                                            
8 See Ian Brownlie, Humanitarian Intervention, in J.N. Moore (ed.), Law & Civil 

War in the Modern World 338 (Johns Hopkins University Press, 1947); see Rytter, 
supra note 5, at 126 –128.  

9 For views among leading publicists see Frederik Harhoff, Unauthorised 
Humanitarian Interventions: Armed Violence in the Name of Humanity? 70 Nordic J. 
Int’l L. 65, 100-101 (2001). 

10 In a legalist view, the preparatory work of the Charter provides no justification 
for entertaining any other interpretation than the exact meaning of Art. 2(4); see the 
Travaux Préparatoires of the UN Treaty (UNCIO Doc. 382, 1/1/19 of 17 May 1945), 
at 2. It says that “force should not be used by any Member state except by direction of 
the World Organization.” Further, “No State has a right to intervene, directly or indi-
rectly, and whatever the reason, in the domestic or foreign affairs of another.” Accord-
ing to UNCIO Doc. 2 G/7, 23 April 1945, 11–12: The rationale is to curtail the risk of 
abuse since the sure way of containing international conflicts is to stand firm on the 
prohibition against the use of armed force, save for the explicit exceptions outlined in 
the UN Charter. 

11 See Alex J. Bellamy & Paul D. Williams, The UN Security Council and the Ques-
tion of Humanitarian Intervention in Darfur, 5(2) J. Mil. Ethics, 144, 147 (2006). 

12 See generally Legality of Use of Force (Yugoslavia v. Belgium), Provisional Meas-
ures 8, Order of June 2, 1999, ICJ Reports 124 (1999). 
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ized humanitarian intervention.”13 There is no one-word answer to the seem-
ingly clear question as to whether there is a right of intervention in customary 
international law.14 In the absence of black-letter law or a clear judicial pro-
nouncement on the legality of humanitarian intervention, the focus shifts to 
two alternative locations: state practice and scholarly writings. Generally, the 
doctrine of customary international law is based on the premise that it is what 
states say they do that counts. To the extent that the internal motives of a 
state for its actions can be revealed, these are irrelevant when assessing 
whether a corresponding norm of customary law has emerged.15  

The starting point is that humanitarian interventions by the European 
great powers in the era of colonialism and imperialism cannot be taken into 
account as relevant evidence, since they occurred prior to the entry into force 
of Article 2(4) of the UN Charter.16 Therefore, first we note the post-UN 
Charter interventions by which a right of humanitarian intervention was in-
voked and the response thereto by the international community (usus). Sec-
ond, we note the general statements and declarations expressing the legal 
opinion of states regarding the use of force and humanitarian intervention 
(opinion juris). From examination of a multitude of cases of authorized hu-
manitarian intervention, the general picture that is painted is that a humani-
tarian rationale is occasionally offered as a complementary justification for 
such action.  

Despite the existence of widespread and well documented violations of 
human rights, neither the intervening states, such as India in Pakistan, Tanza-
nia in Uganda, and Vietnam in Cambodia, nor the international community 
invoked a right to humanitarian intervention.17 If you ask Franck, for example, 
whether the NATO intervention in 1999 was unlawful, the answer is “yes and 
no” in the sense that it “violated Article 2(4) of the Charter; but the conse-
quences were not bad since the action led to a result consistent with the inten-
tion of the law.”18 This is utilitarian argument that an end justifies the means. 
But then: 

[A]ct-utilitarians argue that a humanitarian intervention is 
just if it saves more lives than it costs, and that Tanzania’s in-

                                            
13 Brian D. Lepard, Rethinking Humanitarian Intervention: A Fresh Legal 

Approach Based on Fundamental Ethical Principles in International Law and 
World Reliogions 354 (Pennsylvania State University Press, 2002). 

14 Adam Roberts, The So-called “Right of Humanitarian Intervention,” in H. Fischer 
& Avril McDonald (eds.), 3 Y.b. Int’l Hum’n L. 3, 51 (2000). 

15 For an in-depth analysis see Lepard, supra note 13, at 342-343; Bruno Simma, 
International Human Rights and General International Law: A Comparative Analysis, in 4 
Collected Courses of the Academy of European Law 153-216 (Academy of Euro-
pean Law, 1995). 

16 Hanspeter Neuhold, Human Rights and the Use of Force, in Stephan Breiten-
moser et al. (eds.), Liber Amicorum Luzius Wildhaber (St. Gallen/Baden-Baden, 
2007) 479, 484 (2000). 

17 Mattias Falk, The Legality of Humanitarian Intervention: A Review in 
Light of Recent UN Practice 51 (Juristförlaget, 1996). 

18 J.L Holzgrefe, Introduction, in J.L Holzgrefe & Robert O. Keohane, Humani-
tarian Intervention: Ethical, Legal, and Political Dilemmas 1, 6 (Cambridge 
University Press, 2003). 
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tervention in Uganda was just because, by overthrowing the 
Amin dictatorship, it saved more lives than it cost. For the 
same reason, an act-utilitarian could argue that India’s inter-
vention in Bangladesh was unjust because more people died 
in Bangladesh during the two or three weeks when the In-
dian army was liberating the country than had been killed 
previously.19 

The comprehensive ban on the use of force by Article 2(4) of the Charter, 
coupled with the ICJ’s interpretation in the Corfu Channel case, made argu-
ments in favor of humanitarian intervention much more difficult to sustain.20 
Given the clear wording of Article 2(4), those arguing that states, even under 
the Charter, could use force to protect human rights therefore deliberately re-
lied on the status quo ante before the Charter. Following their main argument, 
a customary rule authorizing humanitarian intervention in the pre-Charter 
era continued to exist alongside Article 2(4) of the Charter. Of course, the 
subsequent jurisprudence, in the Nicaragua case, casts doubts on whether cus-
tomary international law could have survived the adoption of Article 2(4).21  

Although the UN Charter does not expressly proscribe humanitarian in-
tervention, most jurists would agree that the general prohibition on the use of 
force under Article 2(4) of the UN Charter is incompatible with any notion of 
humanitarian intervention.22 This position was reaffirmed by the Friendly Re-
lations Declaration, a consensual interpretation of the principles of the UN 
Charter, which asserts that “no State or group of States has the right to inter-
vene, directly or indirectly, for any reason whatsoever, in the internal or ex-
ternal affairs of any other State.”23 Thus, armed intervention and all other 
forms of interference or attempted threats against the personality of the state 
or against its political, economic and cultural elements are in violation of in-
ternational law.  

However, international law is not confined to treaties, and some jurists 
maintain that the right of humanitarian intervention has a basis in customary 
law. Nonetheless, state practice demonstrated that there are very few cases 
since the adoption of the UN Charter in 1945 where states have invoked hu-
manitarian justification for an intervention. Although the interventions of In-
dia in East Pakistan, Vietnam in Cambodia, and Tanzania in Uganda had the 
effect of putting an end to massive human rights violations in each case, the 
intervening states relied ultimately on arguments of self-defense to justify 
their actions, even if reference was also made to the humanitarian situation. 

                                            
19 J.L Holzgrefe, The Humanitarian Intervention Debate, in Holzgrefe & Keohane, 

id, at 15, 21. 
20 ICJ Reports 35 (1949). Apart from dismissing the UK’s more liberal interpreta-

tion of Art. 2(4), the Court implicitly rejected claims that humanitarian interventions 
could be compatible with Art. 2(4). See also Christian J. Tams, Enforcing Obliga-
tions Erga Omnes in International Law 93 (Cambridge Studies in International & 
Comparative Law, 2005). 

21 Id, at 93-94. 
22 Richard Caplan, Humanitarian Intervention: Which Way Forward? 17 Ethics & 

Int’l Aff. 23, 25-27 (2000). 
23 The Friendly Relations Declaration, United Nations, GA Resolution 262S 

(XXV), 24 October 1970. 
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These states were understandably reluctant to advance a doctrine of humani-
tarian intervention for which they knew there would be little international 
support.24 Not even the more recent cases, such as the interventions in north-
ern Iraq and Kosovo, reflect an acceptance of such a right by state practice. 
They rely not only on the objections to the legality of the actions by signifi-
cant parts of the international community, but also on the justifications ad-
vanced by the acting states. These hardly included a right to unilateral hu-
manitarian intervention at all; only the UK and to some extent the Nether-
lands came to argue in favor of such a right in some instances.25  

In 1984 the reasoning of some states was that humanitarian intervention 
“cannot be said to be unambiguously illegal.”26 Even after the 1994 genocide, 
the question remained that if intervention is indeed an assault on sovereignty, 
how can the international community respond to situations such as Rwanda or 
Srebrenica?27 Therefore, the logical conclusion is that “the normative scene 
for the right of humanitarian intervention is still cloudy.”28 While in the ear-
lier cases states referred primarily to self-defense in order to justify their use 
of force, in the 1990s the acting states emphasized a multitude of factors, 
prominent among them an “implied authorization” by the UN Security 
Council. However, for a right to unilateral humanitarian intervention to 
emerge, it requires its positive assertion by the actors as well as its acceptance 
by other states. The mere fact that states are hesitant to rely on a right to hu-
manitarian intervention reflects the persisting weakness of the claim to it, or 
at least its extremely controversial status.29 Although there are examples sug-
gesting that there might be an emerging right of humanitarian intervention, it 
is baseless to argue that such a norm has been established. States may choose 
to support a practice for all manner of reasons, particularly political considera-
tions. According to Caplan: 

But unless that support is accompanied by an expression of 
belief on the part of states that the practice reflects a new 
rule of law—in this case a right of humanitarian interven-
tion—it cannot be said that a customary legal basis for such a 
right exists. In any event, the objections of China, Russia, 
and India, among others, to NATO’s actions over Kosovo 
can hardly be said to offer evidence of the general recogni-
tion of such a norm.30 

                                            
24 Caplan, supra note 22, at 23-36. 
25 Christine Gray, The Use of Force and the International Legal Order, in Malcom D. 

Evans, International Law 589, 589–622 (Oxford University Press, 2003). 
26 See UK Foreign Policy Document No. 148, supra note 270; Roberts, supra note 

14, at 14. 
27 Kofi Annan, United Nations Millennium Declaration, General Assembly Res. 

55/2, 8 September 2000. 
28 Penelope C. Simons, Humanitarian Intervention: A Review of Literature, Plough-

shares Working Paper 01-2 (2000), at 21. 
29 Nico Krisch, Legality, Morality, and the Dilemma of Humanitarian Intervention af-

ter Kosovo, 13(1) Eur. J. Int’l L. 323, 325-326 (2002). 
30 Caplan, supra note 13, at 28. 
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States have responded to the challenge in two related ways: the first has been 
to reinterpret existing law so as to demonstrate that the actions taken by them, 
as demonstrated by NATO members in support of the Kosovo campaign, 
were in fact consistent with international law governing the use of force. 
However, these same states have been divided as to whether the Kosovo cam-
paign represents an exceptional case or a template for future interventions. 
The second response has been to seek to build political consensus in the in-
ternational community in support of general principles of humanitarian inter-
vention that can facilitate such interventions in the future.31  

In this sense, the right of intervention under the AU Act is rooted in the 
same school of thought as R2P.32 On its part, the Independent International 
Commission on Kosovo concluded that under existing international law the 
NATO intervention was “illegal, yet legitimate.” It also noted that its conclu-
sion was “related to the controversial idea that a ‘right’ of humanitarian inter-
vention is not consistent with the UN Charter if conceived as a legal text, but 
that it may, depending on context, nevertheless, reflect the spirit of the Char-
ter as it relates to the overall protection of people against gross abuse.”33 It 
may be inaccurate to equate the AU right of intervention without Security 
Council authorization with the NATO intervention in Kosovo in 1999. The 
reason being that:  

It is one thing to recognize the authority of States to limit 
their sovereignty through treaties in which each licenses all 
of the others to intervene in defined circumstances through 
prescribed procedures [where] diminution of sovereign rights 
is a prerogative immanent in sovereignty. It is another thing 
to provide a rationale for intervention by one group of states 
in another state that is not party to their reciprocal agree-
ment and presumably to their common values, shared inter-
ests, and mutual respect.34 

Generally, the analysis of the literature on the doctrinal debate between state 
sovereignty and humanitarian intervention gives the impression that although 
there is no right of humanitarian intervention in international law, there is 
room for the emergence of such a right, more precisely, to stop or prevent 
mass atrocities in the form of war crimes, genocide, and crimes against hu-
manity. This view is supported by the international community’s general ac-
ceptance of the twin norms of “sovereignty as a responsibility” and R2P, as 
well as the codification of the right of intervention by the AU. The decisive 
endorsement came at the World Summit itself, where 154 heads of state and 
government embraced the notion of R2P.35 The concept of R2P has obviously 

                                            
31 Id, at 28. 
32 Carsten Stahn, Responsibility to Protect: Political Rhetoric or Emerging Legal Norm, 

101(1) AJIL 99, 114 (2007). 
33 See Independent International Commission on Kosovo, The Kosovo Report: Con-

flict, International Response, Lessons Learned (2000) [hereinafter “The Kosovo Report”]. 
34 Tom J. Farer, Humanitarian Intervention before and After 9/11: Legality and Le-

gitimacy, in Holzgrefe & Keohane, supra note 18, at 53, 74. 
35 See also Maria Banda, The Responsibility to Protect: Moving the Agenda 

Forward 11 (United Nations Association in Canada, 2007). 
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gained ground and has been endorsed at the highest international level. The 
UN General Assembly, as the world’s most representative forum, is typically 
seen as the organization’s norm-setting body.  

The World Summit was a formative moment for R2P in that the text of 
the Outcome Document does not only represent the will of the peoples of the 
UN but also soft law on the law relating to international intervention to stop 
mass atrocities. The Outcome Document is nonbinding, but it has the poten-
tial to develop into a rule of customary international law, which may be bind-
ing on states, as several landmark General Assembly resolutions have in the 
past.36 Although General Assembly resolutions are not legally binding, the 
World Summit Outcome Document is of special character in that it seems to 
affirm the prevailing paradigm of sovereignty as a responsibility and articulate 
the parameters of the emerging notion of responsibility to protect populations 
against mass atrocity crimes.  

Certainly, when large numbers of heads of state and government, along 
with foreign ministers, congregate and solemnly declare their responsibility to 
protect populations at risk, as they did in the World Summit Outcome Docu-
ment, “there would seem to be good reason to assume that they meant what 
they said and that they had thereby undertaken a form of obligation which 
should have some legal consequences.”37 Given the legal significance of the 
R2P, and due to the fact that the resolution was adopted by proclamation, it is 
often said that the declaration can be regarded as an authoritative document 
reflecting the understanding of the UN members of their obligations under 
the Charter.38 However, Banda notes that:  

[T]he political wrangling produced a weakened text that was 
open to misinterpretation. As the opposing states saw it, this 
was not the end, but the beginning of much more compli-
cated discussions yet to come. The future debate will thus 
revolve around those issues which the Declaration failed to 
elucidate: When does a situation give rise to R2P? When 
does a state’s responsibility pass on to the international 
community? When are coercive measures warranted? And, 
who inherits R2P when the state manifestly fails, or when the 
UNSC is deadlocked? These ambiguities in the Declaration 
underline a continued need to advocate, refine, and imple-
ment the version of R2P which will truly make a difference 

                                            
36 See, e.g., United Nations G.A. Resolution 2625 (Friendly Relations Declara-

tion, 1970) is often quoted as a legal source of authority by countries defending the 
principle of sovereignty; id, at 24. 

37 The argument adopted from Philip Alston, A Human Rights Perspective on the 
Millennium Development Goals, paper prepared as a contribution to the work of the Mil-
lennium Project Task Force on Poverty and Economic Development, 2004, ¶35, cited 
in Andrew Clapham, Rights and Responsibilities: A Legal Perspective, in Oliver Jütersonke 
& Keith Krause (eds.), From Rights to Responsibilities: Rethinking Interven-
tions for Humanitarian Purposes 61, 69 (PSIS, 2006). 

38 Falk, supra note 17. 
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in the lives of millions of people in need of international pro-
tection.39 

It is now generally accepted that the international intervention by exter-
nal actors, preferably through the UN, is justifiable in a state that is unwilling 
or unable to stop genocide, massive killings, and other massive human rights 
violations. Along with globalization has come the pressure of states to protect 
the human rights of people in states other than their own. R2P informs that if 
a particular state is unwilling or unable to carry out its responsibility to pre-
vent such abuses, that responsibility must be transferred to the international 
community, which will solve problems primarily via peaceful means such as 
diplomatic pressure, dialogue, even sanctions, or, as a last resort, through the 
use of military force. At the same time, an emerging trend from recent state 
practice is that of hybridization of intervention where there is task-sharing be-
tween the AU and UN, in which the AU will deploy a military mission to re-
spond to immediate crises and to create conditions sufficiently stable for the 
Security Council to authorize deployment. This is confirmed by the Commu-
niqué of the PSC of 19 January 2007 to the UN Security Council on the in-
tention to deploy the AU Mission to Somalia (AMISOM), as well as Security 
Council Resolution 1769 (2007) regarding the AU/UN hybrid operation in 
Darfur (UNAMID). 

The overlap between the thresholds for intervention under Article 4(h) 
and R2P are delicta juris gentium, which are subject to universal jurisdiction. It 
is thus reasonable to suggest that Article 4(h) of the AU Act can be interpreted 
as a general a priori invitation to intervene in the face of grave human rights 
violations. As a consequence, it follows that when a state cannot accept the 
help from competent external organs to protect its citizens, it will ultimately 
be held accountable without being able to invoke Article 2(7) of the Charter. 
The AU was created in accordance with the principles of the UN Charter and 
it recognizes the primary responsibility of the Security Council for maintain-
ing peace and international security. Thus, the AU right of intervention is a 
useful mechanism to fill critical gaps in the UN’s human security protection 
regime on the African continent. In fact, the AU right of intervention can be 
seen as an increase in the range of instruments available to African states for 
responding to mass atrocities in Africa.  

Article 4(h) is, therefore, a complement and a valuable contribution to, 
not a substitute for, the existing structures and instruments obtaining under 
the Charter. The merit of this view is derived from the AU’s PSC Protocol, 
which articulates that the UN has primary responsibility for maintaining in-
ternational peace and security; but it also notes the AU has primary responsi-
bility for peace, security, and stability in Africa, thereby subtly staking its 
claim to the continent. It follows that a functioning AU should not be viewed 
as a replacement for the UN fulfilling its responsibilities of protecting civil-
ians in crisis situations.40 As to the question whether a new rule that may gain 
universal acceptance is emerging in Africa, the answer is that this statutory 
right in Article 4(h) is bound to help catalyze the crystallization of the claim 
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for the right of intervention to stop mass atrocities in international law as her-
alded by the general normative commitment of R2P.  

While a regional approach itself lacks universality, it could be one way of 
taking the issue forward in the hope of wider agreement in the international 
legal order.41 Depending on how one weighs and interprets the emerging 
practices of regional organizations and the Security Council’s response to 
such practices, it may be argued that R2P “has already attained normative 
status.”42 To support this claim, Levitt adduces the trend of intervention by 
African states, predominantly ECOWAS member states coupled with the 
right of intervention under the AU Act, as pointing to the existence of the 
doctrine of humanitarian intervention.43 On this score, going by the Asylum 
case, a tribunal may duly recognize a local custom or regional customary law 
of intervention in Africa where the AU states invoking the right of interven-
tion could prove it was binding on the target member state.44 

Even the ICJ in the Nicaragua case did not deny that, in principle, a rule 
of customary international law might develop, allowing a state to intervene by 
the use of armed force within the territory of another state. The ICJ noted, 
however, that for such a rule to develop, it would constitute a fundamental 
modification of the customary law principle of non-intervention.45 Although 
the notion of R2P was endorsed in a General Assembly resolution, it has been 
asserted that resolutions are important instances of state practice that are po-
tentially creative, or at least indicative, of rules of customary international 
law.46 Even the ICJ reinforced this view in the Nicaragua case by accepting 
that a series of General Assembly resolutions played a role in the development 
of customary rules prohibiting international aggression.  

According to Evans, “[i]n just five short years, a remarkably brief time in 
the history of ideas, the responsibility to protect concept evolved from a 
gleam in an international commission’s eye, to what now has the pedigree to 
be described as a broadly accepted international norm, and one with the po-
tential to evolve further into a rule of customary international law.”47 Now, 
the question is, how?48 The next step is to find a place for the notion of R2P 
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in the international legal framework.49 There are myriad recent developments 
that have ushered in a new wave of optimism regarding the potential for mak-
ing R2P a new paradigm for stopping mass atrocities. For example, the UN 
has begun to incorporate R2P into its thinking and practice. In addition to 
prioritizing R2P, UN Secretary-General Ban Ki-Moon has already made two 
key appointments in relation to R2P, namely, a Special Advisor for the Pre-
vention of Genocide, and a newly created Special Advisor for the Responsibil-
ity to Protect.50 However, the UN has yet to adopt a more detailed official 
definition of R2P. As it stands, R2P “is a relatively oblique concept for which 
it is almost impossible to establish hard international law.”51 However, Luck 
has distinguished R2P from the related but distinct notions of humanitarian 
intervention and human security, thus: 

In terms of tools, R2P is much broader than the former. In 
terms of scope, it is much narrower than the latter. As noted 
above, the concept of humanitarian intervention, which was 
widely discussed in the late 1980s and the 1990s, lacked the 
critical second pillar—international assistance in helping the 
state meet its core protection responsibilities—that is so es-
sential to the principle of R2P. R2P envisions a much wider 
spectrum of tools or instruments, including for prevention, 
protection, capacity-building, and rebuilding, that do not en-
tail coercive action.52 

AU member states “moved the furthest towards endorsing R2P,”53 where 
sub-regional groups codified a legal right of humanitarian intervention and 
intervened in the region on this basis. In recognition that chronic human in-
security had been a leading cause of state and regional insecurity, ECOWAS 
and SADC have the authority to use force against a member state to stop a 
humanitarian emergency in their respective member states. In a progressive 
development of international law, the AU formally ratified the right to inter-
vene in the internal affairs of a member state to protect civilians from grave 
human rights violations such as war crimes, genocide, and crimes against hu-
manity. This is a “milestone” for this regional body, which had traditionally 
eschewed the notion of intervention.54 The World Summit has strengthened 
R2P’s position by first, revealing the extent of the consensus on intervention, 
and second, embedding it in a soft-law document in the form of a UN Gen-
eral Assembly Declaration, which was then reaffirmed by the Security Council 
in its Resolution 1596 (2006).  
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The conclusion that emerges from this analysis is that the AU right of in-
tervention is an a priori invitation to enforce erga omnes obligations in the 
form of jus cogens crimes that are subject to universal jurisdiction. As such, Ar-
ticle 4(h) provides the most fertile terrain to date to promote the normative 
commitment of R2P to enforce erga omnes obligations, particularly to stop war 
crimes, genocide, and crimes against humanity. One point that seems clear is 
that, henceforth, any claim to “humanitarian intervention” may glow with the 
light set by the AU. Yet, the right to intervene in Article 4(h) gives the AU a 
strong legal basis, thereby removing the need to justify intervention on moral 
and ethical grounds.  

It can be inferred that AU member states understood themselves to be 
granting a vast range of discretion to the AU to intervene where a member 
state is unable or unwilling to undertake its R2P. For AU states, intervention 
to prevent or halt mass atrocity crimes is not only a right but also a responsi-
bility. This is the direct result of the incorporation of Article 4(h) of the AU 
Act as well as the endorsement of the notion of R2P in the World Summit 
Outcome Document. Still, enforcement action by the AU without Security 
Council authorization faces the barrier of Article 53 of the UN Charter that 
proscribes such action. This is the issue now that needs to be addressed. 

III. ART. 4(H) + R2P—ENFORCEMENT OF OBLIGATIO ERGA OMNES 
BY CONSENT TO PREVENT MASS ATROCITY CRIMES 

Article 4(h) constitutes a treaty basis for humanitarian intervention among 
AU member states. All 53 members of the AU have signed and, therefore, 
consented to the adoption of the AU Act that embodies the right of the AU to 
intervene in a member state under prescribed circumstances. The provision of 
the right to intervene under Article 4(h) of the AU Act was adopted within a 
legitimate and legal process by the AU member states; as such it is valid and 
fait accompli for AU member states. Flowing from the principle in the Nation-
ality Decrees case, acceptance by a state of a treaty obligations relating to any 
subject has the effect of removing that subject from the purely domestic do-
main.55 According to Wippman: 

The issue comes to the head if the target state refuses con-
sent at the moment of intervention. Ordinarily, states cannot 
unilaterally renounce agreements absent a provision in the 
agreement or special circumstances. But military interven-
tions agreements differ from others; they go to the heart of 
the values associated with state sovereignty and implicate 
larger concerns about international order. Accordingly, such 
agreements are vulnerable to challenges that they violate jus 
cogens norms governing the use of force, as well as Article 103 
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of the UN Charter, which provides that obligations under 
the Charter prevail over any inconsistent treaty obligations.56 

Nonetheless, military intervention pursuant to treaty may be lawful in par-
ticular circumstances.57 Article 20 of the Articles on State Responsibility pro-
vides that valid consent by a state precludes the wrongfulness of that act in re-
lation to the former state to the extent that the act remains within the limits of 
the consent. But then, Article 26 of the Articles on State Responsibility does 
not give room to wrongfulness of an act that is not in conformity with a jus co-
gens norm. For instance, if two states enter into a treaty sanctioning the use of 
force by one of them against the other, in that case “use of force” becomes a 
misnomer and the treaty is not contrary to Article 2(4) of the Charter. This 
may be the case with Article 4(h) of the Act as a result of states consenting to 
adoption of the Act. 

Yet, lack of consent is a condition for use of force in the first place and 
hence for wrongfulness.58 But a consensual use of force cannot be viewed as a 
coercive use of force, which Article 2(4) of the UN Charter must be under-
stood to prohibit. The reason being that Article 2(4) of the UN Charter does 
not take away the sovereign right of states to permit other states to use force 
on their territory. Thus, consensual intervention can preclude the operation 
of Article 26 of the Articles on State Responsibility.59 This argument derives 
from the amorphous content of the prohibition of the use of force itself. Al-
though Article 2(4) of the Charter contains peremptory obligations, not every 
obligation under Article 2(4) is peremptory under general international law. 
Abass explains his position thus: 

[C]onsent lies at the very heart foundation of international 
law and as such, care must be taken when precluding its op-
eration in respect of certain international obligations. 
Whereas such obligations as torture, slavery, and genocide 
cannot generally be precluded by consent […] the prohibi-
tion of the use of force does not invariably fall into this cate-
gory. A consensual intervention to commit aggression cannot 
be regarded as excused under Article 26 of the [Articles on 
State Responsibility]. However, the same cannot be said of 
consent given by States or other international organizations 
to help them defeat, for instance, insurrections by soldiers at-
tempting to forcibly overthrow democratic governments on 
their territory. Such a use of force must be seen as an inci-
dent of State sovereignty such that it cannot be regarded as 
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having been surrendered under any provision of the Charter 
or general international law.60 

The point is that consent by one state to intervention by another suspends the 
normal operations of the legal rules that would otherwise govern their rela-
tionship.61 Going by this reasoning, considering that it is now unambiguously 
accepted that the international community has a collective responsibility to 
protect populations from mass atrocity crimes in the form of genocide, war 
crimes, and crimes against humanity, the AU right of intervention can be said 
to codify an emerging general principle of law. Part of the explanation is that 
the right of intervention under the AU Act is premised on mass atrocity 
crimes whose obligations are indisputably erga omnes and whose normative 
status is, no doubt, jus cogens. The question then arises as to what happens 
when there is a clash of jus cogens—a conflict of peremptory norms.  

This begs the question as to whether this potential clash means that it is 
permissible to disregard the prohibitions in Article 2(4) and the requirement 
of authorization in Article 53 of the Charter. It is conceivable to argue that it 
does not, because the Charter, it would seem, does not permit and does not 
absolutely prohibit humanitarian intervention.62 The Charter simply requires 
that intervention be authorized by the Security Council. Such a requirement 
is likely to provide an incentive for the peaceful resolution of human rights 
problems, to minimize uses of force, and to ensure that such resolutions were 
the result of “collective and ideally consultative and impartial, decision mak-
ing by the Council.”63 Simply speaking, high protection standards apply as a 
consequence of the prohibition of the use of force in international law to 
avoid arbitrary recourse to force and enhance peaceful settlement of interna-
tional disputes. By consenting to Article 4(h) of the AU Act, AU states have 
transferred a certain part of their sovereignty to the AU. While the prohibi-
tion of the use of force has the status of jus cogens and thus cannot be con-
tracted out by states, it is reasonable to argue that AU states waived their right 
to be free from intervention by the AU.  

In the face of mass atrocity crimes, where erga omnes human rights obliga-
tions are at risk, AU states empowered a multilateral organ, the AU, to inter-
vene internally, which does not affect the rights of non-AU states. Article 4(h) 
can be interpreted as a general a priori invitation in the form of a statutory in-
tervention to prevent or halt mass atrocity crimes.64 Article 20 of the Articles 
on State Responsibility espouses that valid consent by a state to the commis-
sion of a given act by another state precludes the wrongfulness of that act in 
relation to the former state to the extent that the act remains within the limit 
of that consent. Insofar as a consensual use of force is not procured by fraud, 
coercion, or error and to the extent that it is within the ambit of grave circum-
stances outlined in Article 4(h), the AU right of intervention may attenuate or 
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preclude state responsibility in terms of Article 20 of the Articles on State Re-
sponsibility.65  

The inexorable conclusion is that AU states agreed in advance that the 
AU is entitled to help them, should a situation of genocide, war crimes, or 
crimes against humanity arise. This implies a shift from sovereignty as a right 
to sovereignty as a responsibility. It follows that a government that seriously 
violates its duties towards its citizens loses its representative function and may 
not object to such intervention. The rationale is that it is not the abusing gov-
ernments that are protected, but rather the citizens.  

IV. ‘SOVEREIGNTY AS A RESPONSIBILITY’—WHY THE AU RIGHT 
TO INTERVENE MAY GAIN WEIGHT IN INTERNATIONAL LAW 

The thinking of “sovereignty as a responsibility” is evident in a number of 
seminal international reports, statements, and declarations and in state prac-
tice. The Vienna Declaration and Programme of Action is lucid that human 
rights are a concern of the international community and the Barcelona Traction 
case propounded the jus cogens nature of some human rights obligations, 
which are also notably covered in Article 4(h) of the AU Act.66 The capstone 
of the notion of “sovereignty as a responsibility” is the institutionalization of 
the right of intervention in Article 4(h) of the AU Act and the normative 
commitment of R2P by the World Summit in 2005.  

In the World Summit Outcome of the 60th Session of the General As-
sembly, UN member states, for the first time clearly and unambiguously, en-
dorsed and accepted their collective responsibility to protect populations from 
genocide, war crimes, “ethnic cleansing,” and crimes against humanity where 
the government locally is perpetrating these abuses itself or is unable or un-
willing to stop them. The World Summit Outcome, which is a reflection of 
the international community, espouses that this responsibility entails the pre-
vention of such crimes, including their incitement, through appropriate and 
necessary means. Member states agreed to take timely and decisive collective 
action through the Security Council when peaceful means prove inadequate 
and national authorities are manifestly failing to protect their own popula-
tions.67 Today, sovereignty should be understood as an instrumental value be-
cause it derives from a state’s responsibility to protect the welfare of its citi-
zens. When a state fails in this duty it loses its sovereign rights.68  

Evidently, this is a general acceptance of the notion of R2P that is also re-
flected in Article 4(h) of the AU Act. The concept of R2P buttresses the sup-
position that the right of intervention under the AU Act is multi-layered, and 
that evidently the first-tier involving the right to intervene in the face of mass 
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atrocity crimes is getting general acceptance. This conclusion is given legal 
leverage because the enforcement of individual criminal responsibility has be-
come erga omnes in nature and Article 4(h) embraces, and is intended to pre-
vent, mass atrocity crimes, namely, war crimes, genocide, and crimes against 
humanity.69 Not least, Article 4(h) of the AU Act coupled with the General 
Assembly endorsement of the notion of the R2P is bound to provide new fuel 
for the development of the right of humanitarian intervention to halt mass 
atrocities in international law.70 This convergence could form an evolving cus-
tomary right of humanitarian intervention depending on states’ future will-
ingness to act forcibly to prevent large-scale atrocities. Common usage would 
then overcome or modify the UN Charter. To this end, the AU’s claim to a 
right of intervention would add to such usage.71 Below is a synopsis of some of 
the reasons why the AU right of intervention is bound to be widely accepted 
in international law. 

4.1.  The International Community’s Acceptance of the ‘Responsi-
bility to Protect’ 

Since 1991 the view of the UN has been that “the defense of the op-
pressed in the name of morality should prevail over frontiers and legal docu-
ments” and that each government is “open to scrutiny” by the UN and “inter-
nationally accountable” for its efforts to uphold the Charter’s human rights 
provisions.72 In 1993 the Vienna Declaration and Programme of Action de-
clared that the promotion of human rights was a universal responsibility to be 
shared by the world community. Then the question was that if humanitarian 
intervention was an unacceptable assault on sovereignty, how could the inter-
national community respond to gross and systematic human rights viola-
tions?73 The turning point of the debate when the principle of non-
intervention yields to the international responsibility to protect was the 2000 
ICISS Report, The Responsibility to Protect, which did not claim a right for 
states to intervene but rather a “responsibility to protect” if a population is 
suffering serious harm and the state concerned is unable or unwilling to halt 
or avert the suffering.74 

The UN Millennium Declaration tangentially reflected this position, 
stating that “in addition to our separate responsibilities to our individual so-
cieties, we have a collective responsibility to uphold the principles of human 
dignity, equality and equity at the global level,” and incorporated a commit-
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ment to respect for internationally recognized human rights.75 Despite misgiv-
ings by some states in practice,76 human security as justification for military 
intervention under certain circumstances has gained widespread acceptance. 
With the same velocity as the ICISS Report, the landmark 2004 report enti-
tled “A More Secure World: Our Shared Responsibility,” the UN Secretary-
General’s High-Level Panel on Threats, Challenges and Change endorsed 
“the emerging norm that there is an international responsibility to protect [ci-
vilians] in the event of genocide and other large scale killing, ethnic cleansing 
or serious violations of international humanitarian law which sovereign gov-
ernments have proved powerless or unwilling to prevent.” The report re-
vealed sustained political interest in the idea that sovereignty “carries with it 
the obligations of a State to protect the welfare of its own peoples and meet its 
obligations to the wider international community.”77 The High-Level Panel 
Report confirmed the developing consensus that this norm was “exercisable 
by the Security Council.”78  

Owing to the oft inability and unwillingness to discharge these dual obli-
gations, the High-Level Panel report posited that the principles of collective 
security mean that some portion of those responsibilities should be taken up 
by the international community to help build the necessary capacity or supply 
the necessary protection.79 This endorsement was relayed by Annan through 
his call for collective security in his 2005 report to the UN General Assembly, 
In Larger Freedom.80 The Secretary-General’s report paved the way for the 
2005 World Summit, where the principle of R2P gained international legiti-
macy when the heads of state and government adopted the normative com-
mitment of R2P at the UN General Assembly level.81 This extrapolates that it 
is now generally accepted that a state forfeits its right not to be invaded when 
it cannot or will not stop massive violations of its citizens’ basic human rights.  

Since its conception in the ICISS Report, the concept of R2P has gone 
through tremendous transformation in the High-Level Panel Report, then in 
In the Larger Freedom, and in the World Summit Outcome Document, where 
it was subsequently adopted and reduced to two paragraphs. Still, two impor-
tant issues are conspicuously missing: first, no guidelines are set out to govern 
the potential use of force in situations that meet the stated thresholds; and 
second, that there is no mention of what should be done if one of the perma-
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nent members vetoes Security Council authorization.82 While the adoption of 
R2P in the World Summit Outcome is a revolution in consciousness in inter-
national affairs marking a departure in relationship between sovereignty and 
human rights, the World Summit watered down the concept of R2P to such 
an extent that it would not, in practice, afford protection to threatened popu-
lations and might even limit the Security Council’s ability to respond deci-
sively to anthropogenic catastrophes.83  

The concept of R2P as endorsed by the General Assembly in the 2005 
World Summit Outcome Document is cast in the following three core pillars: 
first, an affirmation of the primary and continuing obligation of individual 
states to protect their populations from genocide, war crimes, ethnic cleans-
ing, and crimes against humanity, as well as incitement thereof; second, a 
commitment by the international community to assist states in meeting these 
obligations; and third, acceptance by UN member states of their responsibility 
to respond in a timely and decisive manner through the UN Security Council 
if national authorities are manifestly failing to protect their populations from 
these mass atrocity crimes.84 In other words, the threefold narrative of R2P 
may be understood as a restatement of positive binding obligation of states to 
protect their citizens from mass atrocity crimes, the collective responsibility of 
the international community to prevent mass atrocity crimes, and the duty for 
collective enforcement action to stop mass atrocity crimes. According to 
commentators: 

Depending on one’s point of view, R2P could be called a 
“concept,” a “principle,” an “evolving trend,” a “strong po-
litical commitment,” an “emerging norm,” or an “obligation 
with legal significance.” Fundamentally, the provisions in 
these paragraphs are based on, and reconfirm, preexisting in-
ternational norms. Therefore, their legal value is less impor-
tant than the fact that the paragraphs signal a deeper political 
commitment on the part of all member states.85 

Nonetheless, in terms of legal value, the World Summit Outcome Document 
is arguably the most authoritative of the previous reports propounding the no-
tion of R2P insofar as it can contribute to consolidation of state practice or 
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formation of the opinion juris communis.86 Such acceptance by the General As-
sembly constitutes evidence of the opinion of governments in the widest fo-
rum for expression of opinion on sovereign responsibility to protect popula-
tions at risk of mass atrocity crimes. However, it is true to say that consensus 
endorsement at the World Summit does not signify universal acceptance.87 It 
is also conceivable to argue that as a General Assembly resolution, the Out-
come Document is only aspirational and is not intended to propound legal 
norms in the form of creating binding duties.  

Nevertheless, looking at the formulation of the notion, the World Sum-
mit Outcome Document provides basis for the progressive development of 
the notion of “sovereignty as a responsibility” and the concomitant interna-
tional “responsibility to protect” populations from mass atrocities. It is thus 
possible to argue that a General Assembly resolution of this caliber is, at most, 
evidence of an emerging customary law of international intervention to stop 
mass atrocities. Given that the resolution was adopted by acclamation, or 
rather unanimously, it may show the presence of a generally accepted custom, 
and, therefore, be binding on all states. Edward Luck, the Special Advisor on 
the Responsibility to Protect, lends support to this view, noting that the no-
tion of R2P is widely regarded as a quantum shift in the protection of funda-
mental human rights, given that: 

[R2P] gained political force as the product of the largest 
gathering of heads of state and government in history. The 
seriousness of the commitment, it was widely believed, was 
reinforced both by the high level and by the near-universal 
scope of those undertaking it, including a number of coun-
tries that had not been states parties to the relevant human 
rights, humanitarian, and refugee conventions.88 

Further support of the foregoing argument is rendered from pundits who 
have predicted that: 

[T]here are encouraging indications that the political calcu-
lus in [R2P] and potential [R2P] situations is changing. The 
political costs of casting a veto in the UN Security Council 
in cases of emerging genocide or mass atrocities are now 
greatly increased, and the international community generally 
appears much less likely to “look the other way” in such 
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situations than it was even a decade ago. However, ensuring 
an effective response in these situations is another matter.89 

Although ensuring an effective response to mass atrocity crimes remains a 
challenge for the international community, all UN member states joined in 
the adoption of the World Summit Outcome, explicitly accepting its R2P and 
pledging to act in accordance with it. As it turned out, in April 2006 the UN 
Security Council adopted an important thematic resolution, Resolution 1674 
(2006) on the Protection of Civilians in Armed Conflict, which contains a 
clear reaffirmation of the World Summit Outcome conclusions germane to 
R2P. Later in August 2006 the Security Council passed Resolution 1706 
(2006) that authorizes the deployment of 22,500 UN troops and police offi-
cers of the UN-AU Hybrid Mission in Darfur (UNAMID), explicitly reaf-
firming the provisions of paragraphs 138 and 139 regarding R2P contained in 
the World Summit Outcome Document. In addition to condemning viola-
tions of human rights and international humanitarian law, the resolution also 
states that “ending impunity is essential” to address abuses against civilians 
during armed conflict and prevent such abuses in the future. Resolution 1706 
also made explicit reference to UNAMID’s authorization for the use of force 
to protect civilians. The foregoing resolutions contain the first official Secu-
rity Council references to R2P.90  

It is on this basis that the AU right to intervene may be seen to have codi-
fied the emerging norm of R2P. The development of a regional peace and se-
curity mechanism in Africa and its incorporation of a regional “right to inter-
vene” in cases where R2P’s just cause thresholds are satisfied certainly implies 
support for the ICISS concept.91 One state’s responsibility to protect is an-
other’s intervention into the affairs of sovereign states.92 As good as R2P 
sounds, however, the challenges shared in implementing the AU’s brand of 
collective security and R2P are clearly visible, as the AU and the international 
community have been unable to fully enforce the R2P doctrine in the ongoing 
crisis in Sudan’s Darfur region.93 As a corollary, the formulation of the notion 
of R2P and the consequent adoption by the General Assembly is advancement 
in the clarification of international legal perspectives, on modalities, and on 
the options for military intervention for protecting human rights. To this end, 
the AU right of intervention adds weight to the emerging norm of interven-
tion in the face of grave human rights violations.  
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4.2. The Room for the Collective Use of Force to Prevent Serious 
Human Rights Violations as an Additional Exception to the 
Prohibition of Use of Force Regime under the UN Charter 

Notwithstanding the prohibition of the use of force in international law, 
it is possible to argue that the UN Charter seems to leave scope for “humani-
tarian intervention” with regards to the protection of fundamental rights, 
which is proclaimed to be a central purpose of the UN. The anchor of this ar-
gument in provisions of the Charter is the second recital of the preamble of 
the Charter as well as articles 1(2), 1(3), and 55, which commit the UN to 
promote universal respect for, and observance of, human rights and funda-
mental freedoms, and 56, which pledges all members “to take joint and sepa-
rate action” toward this end. These human rights provisions in the Charter 
raise the question not addressed by the Charter as to what should be done if 
the most fundamental human rights and humanitarian norms are flagrantly 
flouted within a state. This suggests that the rights and responsibilities con-
ceptions of sovereignty are not dichotomous, but rather mark out a contin-
uum along which there are gradations and conditionalities. It is conceivable to 
contend that these provisions of the Charter ought to have an effect on how 
to interpret the proscription of the use in Article 2(4) “against the territorial 
integrity or political independence of any state, or in any other manner incon-
sistent with the Purposes of the United Nations.”94  

In addition to gross violations of human rights, the Charter does not seem 
to also contain a complete prohibition on the use of force in view of room for 
rescue of nationals, stopping mass atrocity crimes, and self-determination. 
These can be seen as precedents in strengthening customary international law. 
More so, the UN Charter, while strongly affirming the sovereign rights of 
states, also provides normative legitimacy and legal basis for the competing 
conception of “sovereignty as responsibility.” The room for enforcement ac-
tion to prevent mass atrocity crimes is fortified by the fact that Chapter VII of 
the Charter is much less restrictive than its precursor regime under the 1919 
Covenant of the League of Nations.95 Under Article 39 of the Charter, the 
Security Council can take action where there is a “threat to the peace, breach 
of the peace, or act of aggression,” which may, as practice has shown, coincide 
with human rights crises. Thus, articles 41 and 42 leave the Council with a 
wide discretion as to the enforcement action it can take.96 It is thus conceiv-
able that in 1945, the drafters of the Charter saw the fulfillment of human 
rights as a means to secure international peace and security.97  

Historically, the principle of non-intervention that is implied in the con-
cept of sovereignty was conditioned on states adhering to specific standards of 
behavior.98 But the liberal practice under articles 55 and 56 of the Charter has 
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changed the concept of domestic jurisdiction. The extent to which an errant 
state can now rely on some form of interpretation of Article 2(7) is now in 
doubt.99 Likewise, the recognition of obligations erga omnes and the evolution 
of jus cogens principles in the field of human rights are also evidence of the in-
creased influence that international human rights law now commands in the 
international regime.100 Actually, the UN Charter “was issued in the name of 
‘the peoples,’ not the governments of the [UN] … The Charter protects the 
sovereignty of peoples. It was never meant as a license for governments to 
trample on human rights and human dignity. Sovereignty responsibility not 
just power.”101 This point is supported by the fact that no state has openly de-
fended human rights violations. It is the choice of means to effectively deal 
with such human rights violations that is controversial.102  

4.3.  The Inconsistency of the UN Security Council to Discharge 
its Responsibility 

While the Security Council is “the sole source of legitimacy on the use of 
force,” the Council failed to unite around the aim of confronting mass atrocity 
crimes of the scale of Kosovo, hence betraying the very ideals that inspired the 
founding of the UN.103 This statement exposes the strength and the weakness 
of answering “the UN and only the UN” to the question of who can inter-
vene.104 The powers conferred by Chapter VII of the Charter well illustrate 
the initial conception of the Council as a body not to be occupied with ongo-
ing monitoring or criticism of states but rather to respond to emergency situa-
tions threatening international peace and security. It cannot be surprising that 
an organ as politically constituted as the Council and empowered to use force 
has not acted consistently in deciding whether and how to react to gross hu-
man rights crises in a timely manner to forestall or arrest the commission of 
atrocities.105 Humanitarian motives for intervention are, in the light of the Se-
curity Council’s recent practice, a real possibility, but only if the Council has 
expressly authorized such an intervention. Although the legality of the AU in-
tervention without the Security Council authorization may be questioned, the 
Security Council’s selectivity in the approach and reluctance to act blur the 
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Council’s authority. The inaction in Rwanda and the reluctance in Bosnia and 
Herzegovina are juxtaposed as telling examples.106 

In the Certain Expenses case, the ICJ held that although the Council had 
primary responsibility for the maintenance of international peace and security, 
this was primary and not exclusive: it was open to the General Assembly to 
recommend peacekeeping, but not to decide on enforcement action, which 
was the exclusive province of the Security Council.107 The logic is simple: state 
systems offer the first line of defense of human rights of citizens, and if they 
cannot provide that defense, the international system will. It follows from this 
reasoning that AU enforcement measures may also be justified on the ground 
that mass atrocity crimes in Article 4(h) of the Act exhibit a transnational di-
mension, in that the acts are not confined to the territory of one state but spill 
over and jeopardize the security of other states in a significant fashion. Hence, 
“all the Security Council’s Members must accept the responsibility that comes 
with their privilege.” The Council is not a stage for acting out national inter-
est but the “management committee of our fledging global security system.” 
As such, “humanity would look elsewhere for peace and justice if the UN 
failed to rise to the task when action was needed.”108 This helps explain why 
the AU incorporated the right to intervene in a member state in the event of 
mass atrocity crimes, to compensate for the ineffectiveness of the Security 
Council. 

4.4.  The AU Right of Intervention is a Pro-Sovereignty Doctrine 

In view of the past mass atrocities on the African continent, intervention 
becomes a necessity and not an academic issue. In Africa, intervention seems 
to be needed in as many cases where a weak state is unable to protect its citi-
zens as when a repressive state is unwilling to do so or itself the cause of 
abuse. Hence, as a corollary of right of intervention, state sovereignty has im-
portant consequences for the protection of human rights in Africa. State ca-
pacity and authority are essential conditions for the protection and advance-
ment of human rights. The AU right of intervention may be held as an ex-
pression of the development towards diminishment of the sovereignty of 
states, given that the sovereignty of the target state is affected by the interven-
tion. The essence of intervention is to compel the target state to revert to a 
commonly accepted practice regarding the treatment of its citizens. Put dif-
ferently, the right of intervention has the effect of reinforcing the sovereignty 
of states in providing assurance of the international community’s acknowl-
edgment of the right to determine internal matters—as long as the right is 
executed within the spirit of the UN Charter in general, and the AU Act in 
particular. Therefore, like R2P, the AU right of intervention is a pro-
sovereignty doctrine insofar as it recognizes that strong and accountable states 
are best able to protect their citizens. Thus: 
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[T]he R2P focus is squarely on the safety and well-being of 
vulnerable people, rather than on the strategic and parochial 
interests of the external states or the domestic government. 
As with the broader notion of human security, the ultimate 
focus is on the safety and well-being of the people them-
selves.109 

Understandably, the fledgling human rights protection in Africa needs a 
robust and borderless enforcement. In signing the AU Act, AU states accepted 
the duties and responsibilities concomitant with the right of intervention. 
There is no transfer or dilution of sovereignty but a paradigm shift from sov-
ereignty as control to sovereignty as a responsibility in both internal functions 
and external duties. By ratifying the AU Peace and Security Council (PSC) 
Protocol, AU states agree that they shall comply with the recommendation of 
the PSC, including intervention pursuant to Article 4(h) of the AU Act. The 
AU Act is an important text that envisages the relations among states having 
different political, economic, and social systems on the basis of coexistence 
among their various ideologies. Since African states not only voiced no objec-
tion to its adoption, but also took an active part in bringing it about, it testifies 
to the acceptance by AU states to cooperate in the exercise of the AU’s right 
of intervention. Considering that sovereignty has often been used to protect 
leaders at the expense of citizens, the intention now expressed in the Act is a 
significant stride towards the protection of the citizens.110 

From an international law perspective, in terms of “particular interna-
tional law” as opposed to “general international law,” the AU Act provides a 
source of obligation (not a rule of general application) on member states in re-
lation to the right of intervention under Article 4(h). In parenthesis, this shift 
should also be appreciated in the light of the African states’ concern that the 
“invalid” territorial boundaries were “imposed” and drawn “arbitrarily” dur-
ing the partition of Africa and the need for African states to render existing 
boundaries superfluous and obsolete. Thus, AU states have voiced a common 
concern to intervene in a member state insofar as it is unable or unwilling to 
save the lives of its citizens.111 “Africans know that if [they] have to wait for the 
UN, people will die.”112 Ironically, states, which had formerly posed the 
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strongest opposition to humanitarian intervention, are now its most progres-
sive proponents. The logic is easy to determine—Africa has paid a high price 
for mass atrocities on the continent; hence it makes sense for Africans to play 
a leading role in intervening to stop the atrocities. AU states are blameless on 
this score because they have been goaded by past experience of atrocities due 
to armed conflagrations on the continent. This is a departure from Africa be-
ing seen as a recipient of, rather than a contributor to, the development of in-
ternational law. As an actor on the international scene, the important role of 
the AU in advancing international human rights law should not be forgot-
ten.113 By codifying the right to intervene under Article 4(h) of the Act, the 
AU, apparently, blows a clarion call to save succeeding generations in the 
spirit of the drafters of the UN Charter. 

Since AU states, which are also UN members governed by the Charter, 
have negotiated and acceded to the AU Act, one can assume that they have 
generally accepted the emerging twin norms of “sovereignty as a responsibil-
ity” and are duly bound by the subsequent Security Council Resolution 1674 
(2006), which embodies the notion of R2P. States would not intentionally 
subscribe to contradictory imperatives. Norms would otherwise lose their 
ability to govern behavior. In any event, the right to intervene is a pro-
sovereignty provision insofar as it recognizes that strong and accountable 
states are best able to protect their citizens. A normative shift has occurred 
where AU states felt it necessary to embrace the norms of external interven-
tion for the purpose of solving domestic crises that culminate into mass atroci-
ties.114  

For this reason, a fortiori, Article 103 of the Charter—which deals with ju-
ridical supremacy of the Charter in cases of conflicting obligations—would 
not come into play. The reasoning being that this consent also precludes 
wrongfulness on the part of intervening states to the extent that the interven-
tion is to end a breach of a peremptory norm in international law.115 By incor-
porating the right of intervention in Article 4(h), AU states are ready and will-
ing to surrender some of their autonomy by pooling state sovereignty into a 
supranational institution in which individual states cannot take decisions inde-
pendently in matters of common interest. This follows from the principle of 
pacta sunt servanda embodied in Article 26 of the VCLT.116 Although the use 
of force for the protection of human rights remains an open and moot point, 
the right of intervention under Article 4(h) of the AU Act gives prominence to 
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the attitude of African states to the emergent twin notions of “sovereignty as a 
responsibility” and R2P. In fact, it may be regarded as a strong opinion juris on 
the emerging norms. 

V. THE WAY FORWARD: PERSUASIVE PREVENTION—
CONSTRUCTIVE ENGAGEMENT BACKED BY MULTILATERAL 
FORCE TO PREVENT MASS ATROCITY CRIMES 

The debate on sovereignty and intervention is a manifestation that Article 
2(4) of the Charter is not cast in absolute terms. This explains why the use of 
force and unilateral interventions is suggested to be tolerated and regulated, 
rather than prohibited.117 If Article 1(3) spells out that the “Purposes of the 
UN” are to include cooperation in solving international problems of, inter 
alia, humanitarian character and encouraging respect for human rights and for 
fundamental freedoms indiscriminately, what would be inconsistent with Arti-
cle 2(4) of the Charter if the AU intervened in one of its member states which 
is unable or unwilling to protect its own citizens from mass atrocity crimes? 
Probably, Article 53(1) would come in that no enforcement action shall be 
taken under regional arrangements without authorization of the Security 
Council. Here, the crucial issue is to inform the Security Council, or, as prac-
tice has shown, in urgent cases to report to the Council after such an action. 
In the Nicaragua case, the ICJ held that the failure by the US to report its use 
of force to the Security Council was an indication that the US was not itself 
convinced that it was acting in self-defense. It should be noted that it has cer-
tainly become clear that even Chapter VII action is not limited to individual 
or collective self-defense.118  

Put differently, the couching of the proscription of force under Article 
2(4) and the non-intervention principle in 2(7) of the Charter seems to have 
left an opening for “humanitarian intervention” in light of the following in-
terpretive argument: assuming that a given intervention is not against the per-
sonality of the state or its political, economic, or cultural elements, what if an 
intervention is merely intended to protect a population at risk?119 The forego-
ing arguments are buttressed by practice of the Security Council itself in that 
despite the UN Charter being clear on the requirement for prior Security 
Council approval, the Council has given its approval post facto by identifying 
certain crises as threats to the peace and to certain actions, such as Haiti and 
Iraqi no-fly zones, as humanitarian actions. Moreover, while NATO action in 
Kosovo was not legal under international law, other commentators argue that 
international law should not be the final arbiter of humanitarian actions.120 As 
such, in examining the interplay of international law and humanitarian mili-
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tary intervention, there is room to argue that the demonstrated state practice 
and opinio juris may constitute evolving customary law legitimizing “humani-
tarian intervention.” The development of human rights and international hu-
manitarian law in the post-1945 era has contributed to an emerging view that 
in collective enforcement action may be permissible to stop or prevent gross 
violations of human rights and humanitarian norms.121 However, the caveat is 
that although international human rights and humanitarian law treaties oblige 
state parties to prevent and punish mass atrocity crimes, they do not state that 
forcible military intervention is among the means of implementation.122 

Nonetheless, evidence abounds that prohibition of serious war crimes, 
genocide, and crimes against humanity stipulated in Article 4(h) are erga omnes 
obligations having the status of a peremptory norm.123 The rationale is that if 
potential perpetrators of mass atrocity crimes calculate that there is a real 
prospect of prosecution anywhere on the African continent, they may be de-
terred from acting in the first place. Thus, it is possible to view Article 4(h) as 
establishing erga omnes contractantes to prevent or halt mass atrocity crimes in 
form of treaty-based obligations in whose performance all AU states have a 
legal interest. By consenting to Article 4(h) of the AU Act, AU states have 
agreed to set aside their national sovereignty to give way to AU enforcement 
measures in the face of war crimes, genocide, and crimes against humanity. 
This interpretation is given effect by the erga omnes obligations in Article 4(h) 
and the principle of universal jurisdiction for violations of such obligations, 
which makes no distinction whether the perpetrator is a foreigner or one’s 
own government.124 In addition, Article 4(h) is supported by the normative 
commitment of R2P based on the international consensus that the state has 
the primary responsibility to protect its own citizens, but where the state 
nominally in charge is manifestly unable or unwilling to provide protection 
from mass atrocity crimes, the responsibility falls on other states to do so.  

Although Article 23(2) of the AU Act gives a possibility of political and 
economic sanctions and denial of transport and communication for errant 
states, the use of force to curtail mass atrocity crimes cannot be ruled out. Ac-
tually, perpetrators of war crimes, genocide, and crimes against humanity 
cannot be stopped without the use of military force. However, as the AU Mis-
sion in Sudan showed, the AU does not have the capability and the capacity to 
conduct such effective military interventions. In addition, the legality of en-
forcement action without authorization of the UN Security Council is ques-
tionable. It is, therefore, easy to see that universal jurisdiction to protect hu-
man rights is the missing link in the implementation of the Article 4(h) of the 
AU Act and the notion of R2P. However, to ensure the observance of the law 
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in prospect, rather than intervention and penalization of violations, is impor-
tant in preventing violations. For this reason, what may work for the AU is 
the concept of “persuasive prevention,” i.e., the constructive engagement 
backed by credible multilateral force to prevent or halt mass atrocity crimes. 
Article 4(h) and R2P provides the normative framework for such a doctrine as 
the thrust of this concept is to provide guidance to ensure consistent compli-
ance by states of their international obligations to prevent mass atrocity 
crimes and prosecute and punish perpetrators of such heinous crimes. The 
key is how to influence the calculus of potential perpetrators to ensure com-
pliance with human rights obligations.  

To effect “persuasive prevention,” as a minimum, the AU should consider 
the following:125 first, the AU needs to adopt a broader term of mass atrocity 
crimes for purposes of intervention, while limiting the legal definition of the 
jus cogens crimes for purposes of prosecution. Considering that such crimes are 
invariably state crimes, the key for such an expanded scope is the culpability of 
the errant government for such heinous crimes. Secondly, the AU should es-
tablish mechanisms for early reaction such as a genocide alert institution as 
well as an institution to oversee the implementation of international humani-
tarian law and the protection of civilians on the continent. The rationale for 
establishing such institutions is that the conditions for intervention under Ar-
ticle 4(h) are mass atrocity crimes that can be detected timely by the proposed 
institutions. Most human rights violations today, particularly those in Article 
4(h), are witnessed in the context of armed conflicts.  

Thirdly, the AU should formulate a doctrine for the deployment of the 
ASF for timely and effective implementation of Article 4(h) of the AU Act. 
This should also provide for a cumulative checklist of caveats for the imple-
mentation of Article 4(h) if there is an impasse in the Security Council on the 
authorization of enforcement action. More significantly still, the ASF should 
have “capability to protect” civilians at risk of mass atrocities.126 Fourthly, the 
AU should adopt a legally binding instrument for ensuring adherence to obli-
gations to end impunity.127 This legal instrument should institutionalize and 
advance the universal but scattered obligations for the prevention of, and ac-
countability for, mass atrocity crimes and enforcement of reparations. This in-
strument should also provide for the “obligation to cooperate” in the en-
forcement of erga omnes obligations outlined in Article 4(h). The idea behind 
“persuasive prevention” is to stigmatize the commission of such jus cogens 
crimes on the African continent and ostracize the perpetrators. All things said 
and done, “persuasive prevention” is an effort to save succeeding genera-

                                            
125 For further reading on the concept, see Dan Kuwali, Saving Succeeding Genera-

tions vis-à-vis the Responsibility to Protect—Aligning the AU Right of Intervention with the 
UN Charter, Doctoral Thesis, Lund (forthcoming, 2009). 

126 See generally this point Puley, supra note 91, at 15. 
126 For detailed analysis, see Clint Hinote, Campaigning to Protect: Using Military 

Force to Stop Genocide and Mass Atrocities, paper presented at the Carr Center for Hu-
man Rights, Harvard University, 15 May 2008 (paper on file with author); see David 
C. Gompert, For a Capability to Protect: Mass Killing, the African Union and NATO, 48(1) 
Survival 8-17 (2006). 

127 See generally Diana Orentlicher, Independent study on best practices, including rec-
ommendations, to assist states in strengthening their domestic capacity to combat all aspects of 
impunity, E/CN.4/2004/88, 27 February 2004, at 18, ¶¶53−55. 



84 Interdisciplinary Journal of Human Rights Law   [Vol. 3:1 
 
tions—the primordial intention of the framers of the UN Charter. However, 
there are obvious limits to international criminal accountability as an instru-
ment for dealing with mass atrocity crimes. As Justice Goldstone has astutely 
observed: 

Crime and human rights violations emerge from causes 
deeply embedded in the structure of societies–—poverty, 
deprivation, social injustice. When courts deal with massive 
human rights violations arising in connection with civil con-
flict, they are considering only the visible surface of underly-
ing social problems. Criminal law, however effective, cannot 
replace the social policies needed to combat deprivation and 
social injustice. The recent attention to developing a func-
tioning international criminal justice system has to be 
warmly welcomed, but it should be accompanied by efficient 
international policies and structures to deal with those root 
causes. In this area, much remains to be done.128 

One cannot agree more with this apt analysis. It is true that prosecution can-
not be a panacea to the underlying causes of mass atrocity crimes, which in-
volve complex issues such as ethnic conflicts, economic inequalities, and 
scramble for natural resources, among others. This is where the New Partner-
ship for Africa’s Development (NEPAD) comes in, given the growing under-
standing that justice, growth in welfare, and sustainable peace are deeply en-
twined goals.129 Notably, while focusing on economic development, NEPAD 
also promotes “good governance” and human rights. NEPAD explicitly rec-
ognizes that: “Peace, security, democracy, good governance, human rights, 
and sound economic management are conditions for sustainable develop-
ment.”130 To this end, NEPAD proposes systems for monitoring adherence to 
the rule of law that can promote respect for human rights, in addition to serv-
ing as a check to prevent conditions in a given country from deteriorating to 
the point of insurgency or conflict.131  

Considering that development, security, and human rights share a symbi-
otic relationship, encompassed in the concept of human security,132 the AU 
right to intervene under Article 4(h) should therefore not be equated with the 
use of military force. The focus should instead be on the entire spectrum of 
preventive strategies at the disposal of the AU and the international commu-
nity in the face of mass atrocities. This signifies the utility of the concept of 
“persuasive prevention” that can be employed in the manifold human security 

                                            
128 Richard J. Goldstone, Forward, in Ramesh Thakur & Peter Malcontent (eds.), 

From Sovereign Impunity to International Accountability: The Search for Jus-
tice in a World of States xii, xv (United Nations University Press, 2004). 

129 Oliver Jütersonke, Conference Report, in Oliver Jütersonke & Keith Krause, su-
pra note 37, at 7. 

130 The NEPAD strategic framework aims at developing an integrated socio-
economic development framework for Africa. The 37th Summit of the OAU in July 
2001 formally adopted the strategic framework document. For more details, see 
http://www.nepad.org/2005/files/actionplans.php. 

131 Ibid. 
132 Jütersonke, supra note 129, at 8. 
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policy areas of the AU in view of the interrelated challenges of security, de-
velopment, and human rights, to prevent mass atrocity crimes. It can be ar-
gued that a genuine respect for human rights, the rule of law, and the value of 
a deterrent against mass atrocity crimes would effectively take root if AU 
states engage in “persuasive prevention” through early warning and corre-
sponding early reaction to a range of human security challenges.  
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