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International criminal law has developed over several decades from the
establishment of the Nuremberg and Tokyo Tribunals to try those who per-
petrated atrocities in the course of World War II to the ad hoc International
Criminal Tribunals for the former Yugoslavia (ICTY) and Rwanda (ICTR).
The creation of the International Criminal Court ICC) appears as the latest
contour in the evolution of international criminal justice.

The development of international criminal law has been marked by the
foundation and refinement of general principles, including theories of crimi-
nal responsibility. It is now well established that a person bears responsibility
for war crimes, crimes against humanity, genocide and other international
crimes on the basis of the principle of individual criminal responsibility.” Indi-
vidual criminal responsibility embraces both commission of a crime in person
and participation in a group criminality. One mode of participation, so-called
Joint Criminal Enterprise (JCE), which has been mostly elaborated by the
ICTY, is the focus of this paper. The concept of JCE has been a topic of
broad discussions and scholarly opinion remains split: some consider the con-
cept as a positive development that allows for prosecution of the architects of
heinous crimes who otherwise might escape proper responsibility; others ar-
gue that JCE contradicts principles of criminal law, particularly the principle
of culpability.” The ICTY itself has recently made several efforts to review the
concept of JCE and has even attempted to apply a different concept of crimi-
nal liability.? In light of this ongoing debate, an important question is whether
the concept of JCE will be adopted and used by the ICC.

The main objective of this paper is to identify any potential premises for
the adoption of the JCE concept by the ICC and to consider to what extent
this concept should be resorted to under the Court’s jurisdiction. The first
section discusses the origins and forms of the concept of JCE, as well as its ob-
jective and subjective elements, and presents major criticisms of the concept.
This section also briefly introduces other modes of criminal liability, concen-
trating on the difference between JCE and aiding and abetting. The second
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section examines the treatment of individual criminal responsibility by the
Rome Statute of the ICC. This section introduces Article 25 of the Statute,
which provides for vast modes of individual criminal responsibility, and ana-
lyzes co-perpetration as it is interpreted by the Court. Notion, origins, and
use of the comtrol over crime approach are examined. In comparing objective
and subjective elements of the concept of co-perpetration, based on both the
control over crime approach and that of the concept of JCE, this section fur-
ther argues that the control over crime approach is capable of overcoming
most of the deficiencies of JCE.

The paper concludes that the basic form of JCE (JCE I) could be partially
included under the concept of co-perpetration within the meaning of the
Rome Statute. It is suggested that JCE I, when it fails to reach the joint con-
trol over crime criteria, can be subsumed under aiding/abetting or complicity
in group crimes. Whether systemic and/or extended forms of JCE (JCE II and
II1, respectively) might fall under modes of criminal liability provided for by
the Rome Statute is questionable; JCE II and III may be best covered by ac-
cessory modes of liability. Moreover, application of JCE III under ICC juris-
diction is unwarranted.

I. THE CONCEPT OF JOINT CRIMINAL ENTERPRISE
Notion and Origins of the JCE Concept

International crimes are gross violations usually committed by groups in a
systematic manner. Without a certain degree of cooperation and coordination
of actions, it is virtually impossible to perpetrate atrocities such as genocide or
crimes against humanity.* However, it is well-established that criminal re-
sponsibility is attributed to individuals, most precisely to natural persons;’ one
of the concerns of international criminal law is identification of the individual
responsibility of every person cooperating in the commission of a crime.

As Ohlin observes, group crlmmahty is one of the most difficult issues in
criminal law theory, because once “criminal conduct is pursued at the collec-
tive level by gangs, militias and criminal organizations, their intention to
commit the crime and their culpability resides at the collective level. In some
sense, it might be correct to say that the whole group is guilty of wrongdo-
ing.”® Nevertheless, every participant of such a collective endeavor must be
brought to trial individually, in accordance with one of the general principles
of international criminal law: the principle of individual criminal responsibil-

ity.”
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International criminal tribunals have faced the challenges of how to give
the collective character of crimes proper consideration and how to identify the
liability of persons who may not have physically committed heinous acts
themselves but instead stood behind while others did the “dirty work.”® Dif-
ferent modes of criminal participation have developed in response to this chal-
lenge.” According to the Statutes of the ICTY and ICTR, “[a] person who
planned, instigated, ordered, committed or otherwise aided and abetted in the
planning, preparation or execution of a crime referred to in ... the present
Statute, shall be individually responsible for the crime.”

Joint Criminal Enterprise (JCE), a form of criminal participation, is a
concept that was established in the case law of the ICTY in order to deal with
situations where the weight of other participants’ contributions is no less than
that of physical perpetrators and where the previously mentioned modes of
participation do not fairly reflect “the moral gravity” of such contributions."*
As explained by the ICTY Trial Chamber in the Tuadic case,

to hold criminally liable as a perpetrator only the person who
materially performs the criminal act would disregard the role
as co-perpetrators of all those who in some way made it pos-
sible for the perpetrator physically to carry out that criminal
act. At the same time, depending upon the circumstances, to
hold the latter liable only as aiders and abettors might under-
state the degree of their criminal responsibility.*

JCE is characterized by the existence of a “common criminal plan or purpose”
pursued by a plurality of persons; all individuals who contribute to the carry-
ing out of crimes in execution of a common purpose may be subjected to
criminal liability.” Participation in a joint criminal enterprise is “a form of
commission,” as opposed to accomplice liability.”* As van der Wilt observes,
“JCE doctrine has emerged as a ‘jack of all trades’, coping with mob violence,
providing for extensive criminal responsibility for political and military lead-
ers and addressing the responsibility of those who are involved in a criminal
organization like a detention camp.”"?
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